
T.274 V. Admb.ElGEETMAKtl,DiíTBT [Sept.

Syllabus.

are for value withoutdefendants,These who purchasers
undertitle, must,in this thenotice of any infirmity ruling,

not Ill. in thein 60 but all other cases whereonly supra,
arearisen,has be innocent of anyquestion protected. They

and can not with of orbe dutycharged any neglectwrong,
or in theirwant of caution circumspection making purchases.
the and must beThe decree of Court was itSuperior right,

affirmed.
Decree affirmed.

Joseph Dinet v. Christian Admr.Eigenmann,

and
Same v. Same.

Alimomy—sum statute, may, thegross.1. the whenin Under the court
justice ofrequires it, grossa indecree sum in full satisfactionof the case
yearly portion the fee to thealimony, and even of husband’s real estate ina
wife.

propertythe receives of his2. husbandSame—as to amount. Where
estate,marriage, takingreal the titlebywife the or converts her means into

wife,name, industry, economyfrom and busi-in his or where the herown
fortune,of itcapacity, largely to the a isness contributes accumulation

just property,share in such divorceequitable largelyand that she should on
fault; husband, andbrings nothingshe tofor the husband’s but where the

nothingor to the accumulation or his for-contributes but little increase of
tune, just onlyin a property,claim to share division of isshe has no but

alimony support, accordingas aentitled to to his and condi-circumstances
tion in life.

Same—allowing giving alimony3. interest on sum. A decree a wife
requiresgross, pera in which payand sum the defendant to tencertain

same,per isannum interest on the erroneous. Acent decree can draw but
interest, except parties.per by ofsix consent thecent

the paymentits collection. A decree for of4. Same—execution ali.for
decree, may by execution,any moneyother bemony, collected wherelike

provide being by chancerynot for its adoes executed master inthe decree
uponmay preciselyAn judgmentexecution issue as aaor commissioner.

law.at
by wife,death. sum awardedreleased The to a after5. Same—not wife's

alimony, her,a debtdivorce, becomes from the former husband andfor to
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upon her payment,death before discharged,the husband not theis but sum
passes personaldue representativeto her precisely any moneyas other

decree, proceedand mayhe and collect the same.

G. Decebe—awarding pcu'ty'sexecution whodeath is entitled toafter
money. person,a havingWhere a paymentdecree the money,of diesfor

satisfaction,before it is erroneous for the court to anaward execution in the
party.name of such deceased The because should revived in the name of

personal representative,the name,and issuedexecution in his mayor it be
administrator, by copythat filing letters, mightthe a of his have an execu-

upon judgmenttion as a at law.

attorneys' fees,7. to OnSame—as construed. a bill for bydivorce a
wife, first paythe court ordered the husband to to andP A for§825

wife, attorneys’ fees,services rendered the as after the restoration of the
burned,papers paidand by 1,record which had been beto 1871,October

case,legal P,to for services after the verdict theP in and to§285 as surviv-
partner D, §1520,ing of the sum of for byservices rendered them from the

the to Reid,of suit the rendition of thecommencement verdict: that the
named, andlatter included the one first was not insum addition thereto.

Appeal thefrom Criminal Court of Cook the Hon.county;
Henry Booth, presiding.Judge,

a divorce,This hill for filed onwas, originally, 28,January
Elizabeth1870, Dinet Dinet, andby a cross-against Joseph

bill Dinet Dinet,Elizabeth for aby against divorce.Joseph
inThe found the defendant the bill andjury original guilty,

in the notthe defendant cross-bill A decree of divorceguilty.
was the on and29,1872, oncomplainant Maygranted August,

the ordered that the defendant7, 1872, court to the com-pay
of $10,000the sum on or before the first ofplainant day July,

and that if sumthis was not1873, provided bypaid January
same,the or thereof1, 1873, then such as should remainpart

after 1st of 1873,said after thatshould,day January,unpaid
at the rate of ten cent annum;interestdate, also,bear per per

to the or tothat the defendant the clerk ofcomplainant,pay
the further sum ofuse,the court for her each$2000 per year,
the remainder of theand life,complainant’severy year during

Thein installments. other material factsquarter-yearly ap-
thethe of court.inpear opinion
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of theMr. delivered the Court:Justice Walkee opinion

athe ofThese are for obtainingrecords purposepresented
fees in the divorceconstruction of a decree attorneys’allowing

enforced exe­decrees can besuit, byand to determine whether
of theat, well as the allowanceaslaw,as forcution, alimony,

drawa rendered todecree can bealso, whetherfees;attorneys’
ofthe mannerinterest. The statuteten centpjer regulating

of thethe sectionhas sixthdivorces byprovided,granting
aon1845, that,R.Divorce Law S. p. 197), granting(see

“ orderfor the court to make suchit be lawfuldivorce, may
maintenance of the thewife, care,the andalimonytouching

aschildren,of the or of fromthem,and anycustody support
thethe of the and the nature of easecircumstances parties

andfit,shall be reasonable just.”
has thatthis it been held theUnder repeatedlyprovision,
the ait,if the of case decree sumrequirescourt justicemay,

and even ain satisfaction of yearly alimony,in portiongross
in the Where,real estate fee to wife. underthe husband’sof

when the in this case occurred,law in forcethe marriage
thebecame thewhich of hus-moneythe wife had property

and it wasfollowed,a divorce butband equitableby marriage,
ashould have all of itthat she or restored toand portionjust

the husband converted her means into realwhereSo,her.
it ishimself,the toand tookestate, conveyance eminently just

ofat a such real estate beleast transferredthat orall, portion,
theat least amount of in it. So,orher, money investedto

her andwife, from business ca-a economywhere industry,
to the accumulation aof fortune,contributes largelypacity,

thatdemands she have at aof leastjusticeevery principle
case,aher accumulations. In such it would beofportion

where into turn her the husband is theoff,wrongpositively
what would her board andwith merely pay simplywrong,

her respectably.clothe
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thehand,other where wife toOn the the nothingbrings
the accumulationand contributes little or tohusband, nothing

fortune,or toincrease of her husband’s she has no claimjust
but,share in a division thelaw,of under the whereproperty;

in ishusband is he bound to her tofault, support according
his circumstances and condition in and in such it islife; case,

that such be an annual,affordedproper support by half-yearly
or a assum,allowance of fixed as she orlives,quarterly long
until itcircumstances render In thissupervening improper.
latter aclass of cases there is no ofdivisionrequiringequity
the and in such case it would be to make it.property, improper

In as the evidence which thecase,this on decree for alimony
thatis not we must itus,before warranted thepresume fully

in the form in which it was Wedecree, rendered. there-are,
that inlaw, warrants,of thefore, cases,clearly opinion many

if theit not decree todoes allow an amount inrequire, gross
in asatisfaction of all or Theof hasportion statutealimony.

avested the court with discretion as theto manner inlarge
which and shallmaintenance be decreed,alimony that,only
from the circumstances of the and the nature of theparties
case, fit,it shall be reasonable and Ho doubt thejust. pres-
ent married tolaw women hold their ownentitling property

theand free"from of theircontrol husbands, will, inearnings
cases, circumstances which willmany develop materially modify

decrees In itcases,for is for thealimony. many decidedly
best interest of both that orparties maintenancealimony
should decreed in Itbe frees thegross. thereby husband’s

himand enables to his business unfetteredproperty pursue
andand at samemore the time secures thesuccessfully, wife

from loss or inconvenience from the deathgreat ofresulting
to herthe husband own death. Had theprevious deceased

case survived,wife in this and the husband died at the
all will atdid,she see atime that it would haveglance com-

notif seriously embarrassed, the collectionplicated, of the
the statuteallowance; haveyearly yet may thatcontemplated

would bethe asalimony atgenerally commonpaid law, by
itbut atinstallments, the same time intendedyearly to and
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withlias invested the court a to its allow-discretion varylarge
ance and the nature Hence,to of the' case.payment according
we are of the court had decree itstoclearly opinion power pay-
ment as was done in this case.

It is next that the decree is errone­urged allowing alimony
inous ten cent interest. An examination of ourallowing per

interest laws will show that interest fixed the statutelegal by
on indebtedness which draws andinterest, in the number are
included is but six butcent, are allowedjudgments, per parties
to contract for ten but the lat­by cent;express agreement per

rate ister not of but alaw, isbygiven operation purely
creature of contract. In this decree there was.no contract for
ten cent interest. The court could make no such contractper
for the That could be done themselves. Inonlyparties. by

Ill. 349,v. 27 it was heldWhite to be error ren­Haffaker, to
der a decree ten cent. v. Cochrane, 35drawing per Wayman

152,Ill. Aldrich v. 261,3 Scam. and Eakle,Mason v.Sharp,
that aBreese, 52, hold or decree can bear sixjudgment only

cent. Other cases be cited to the same effect, wereper might
it deemed but it is are familiarnecessary, supposed they to
the In this the decreeprofession. wasrespect, fixing alimony

itand must beerroneous, modified so as to draw but six per
cent annum.per

is next thatIt the court had no to awardurged exe-power
for thecution collection of the decreed to bealimony paid by

The 47th section of entitledappellant. chapter “Chancery,”
the Bevised Statutesof of 1874, that, “where thereprovides

that ashall be no direction master in or commissionerchancery
a the samedecree,execute be carried intomay effect exe-by

or other finalcution, to theprocess, nature theofaccording
thedirected to sheriffcase, or other officer of the proper

which, when shallissued, be executed andcounty, returned by
orthe sheriff other officer to whom it be directed, andmay

haveshall the same and force as similaroperation writs issued
at law.” The latter of theupon judgments section con-part

fers to enforce the decreepower attachment, and fineby or
the defendant for anddisobedience, also directimprison may
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a for of Itdisobedience decree. is thussequestration, any
seen, where the decree not itsdoes for executedprovide being

a that anmaster, execution issue to the sheriffby may pre-
as aon at law. About this there can becisely notjudgment

athe semblance of doubt. could not make itLanguage
is therenor the least room for construction.plainer,

If this is a and the is indecree, orproceeding chancery,
the rules of then the hascourtgoverned by chancery practice,

the undoubted to award execution to collect thisright alimony,
theas decree fails to that it shall be executed aprovide by

amaster or and that the court, in thiscommissioner; class of
cases, exercises a and is thejurisdiction,chancery governed by

as otherwise is allchancery practice, except provided, beyond
6,See sec. R. 1874,S. 420.question. p.

But it is that the after theobjected complainant, recovering
decree for anddied, that it has never been Thealimony, paid.

adecree for divorce was and the bonds ofpassed matrimony
were severaldissolved terms before the decree for wasalimony
enrolled. this andinterval, when this ali-decree forDuring

rendered,was the relation of husbandmony and wife had
ceased, and none theof of that relation continued. Therights

of the husband forliability was in the naturelegal alimony
an aof or to It was aobligation duty stranger. duty imposed
the statute him to contribute theby to theupon ofsupport

divorced thewife; and when amount was ascertained and fixed,
the to the became vested and as fixedmoney as"hadright fully

beenthe or the hadhusband his note themoney paid forgiven
amount. husband it,could not resume norThe did he become

wife’s,itentitled to on her death. It was the andabsolutely
went to her as wouldprecisely otherrepresentatives any money

other It,decree then, that herperson. followsagainst any
or administrator had theexecutor to and collectright proceed

manner thatin the same otherit decree could beany enforced
thethe death of inafter whose favor it wasperson rendered.

case,a thein death of theBut such in itwhose favorperson
haverendered should been shown thewas to and thecourt,

of letters of administration and notice servedproof granted,



280 Dinet T.v. Admb.Eigkenmann, [Sept.

Opinion of the Court.

on the to and theperson decree,therequired perform proceed-
revived and execution ordered in or,to issue hising name;

under the 47th section of the it be that anAct,Chancery may
execution could be had of histhe administrator aby copyfiling
letters, and execution issued be in suchas donehaving may
cases on at but it incourt,was error for thelaw;judgments

case,this to inaward execution favor after herof complainant
death.

theAt time the court fixed the thereamount of alimony,
was also a orderdecretal entered torequiring payappellant

fees for services rendered inattorney complainant procuring
was,her divorce. He ordered thatfirst, decree to toby pay
and Francis Adams for services ren-$825Joseph Pfirshing

her after thedered restoration of the record theof bill,
andanswer, other in the after theircase,replication papers

destruction the fire October,of to1871;by Joseph Pfirshing
for services rendered her after the rendition of the ver-$285
and to asdict, of Daniel Driscoll,Pfirshing, partnersurviving

the sum ofdeceased, for rendered them$1520, services forby
from theher commencement of the suit to the rendition of
verdict thethe by jury.

the March, 1870,8th ofOn there had been a decretal order
for andmade also allowance fee ofof solicitors’alimony, $300

the asuit, and orderfor further for the paymentprosecuting
ofa solicitor’s fee This latter order made$500.of was on

Thesethe 4th of 1871. orders directed theFebruary, money
Driscoll and order andto be to Thepaid Pfirshing. allowing

the of of the offees, 7thattorneys’directing payment August,
and at time the1872, the decree for was rendered, wasalimony

consent.entered by
the 21st November, 1874,On of the administrator of Eliza-

Dinet filed his of administration,beth letters from which it
diedthat she the 7th of December,about day 1872;appears

1874,at the wasand November the case on theterm, docket,
andDinet,Elizabeth Dinet v. a motionentitled wasJoseph

to correct the decree solicitors’ fees,entered so thatallowing
made on the of that1872,allowance 7th state thethe August,
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in addition tosums ordered to be so should be previouspaid
be soalso as to state that theallowances, and so money paid

theDinet,to Elizabeth for use of survivingPfirshing,Joseph
theand thatservices,due them forDriscoll,of stillpartner
theasnwic and oftuno,order be enteredamendatory pro
theanddenied,was7, This motiondate of 1872.August

was dismissed.thereforpetition
of the estateadministratorChristianThereupon, Eigenmann,

a that exe-a and entered motionfileddeceased,of the petition
tothe for the of Pfirsh-issue ordercution on payment $1520
but wereas solicitors’ fees. wereObjectionsing, interposed,

court, and the sum ofthe execution awarded foroverruled by
fee,of the sum thus as a solicitor’sthe residue allowed$800,

thereon from the 1st of 1873. Thiswith interest day May,
the was entered in a case entitledmotion, one,likelast previous

and the wereDinet,Elizabeth Dinet v. Joseph proceedings
that title.had under

the anlike that entered for of executionorder,This issuing
of the was erroneous. Ho order orfor the collection alimony,

of,be in name or for theof,had the benefitcouldproceeding
the The suit should have been reviveddeceased complainant.

the and the orderedadministrator,in the name of execution
his as This suchname,issued in was erról-to be complainant.

the reversal of the order.as requires
has arisen as to whether the decreeBut a contest allowing

of intended to and didfees on the 7th wassolicitors’ August
fees in the or was in addition to theall the case,embrace $800
the case.trial of the divorce The decree isbeforeallowed

It itthat does -not includes the sumsonsilent sayquestion.
the lastdoes it state that sums decreedallowed, norpreviously

to those allowed. to relieveadditionare in formerly Appellee,
what wasoffered evidence to understoodprovethe difficulty,

the heThis,be embraced in decree.time to manifestlyat the
indo. A decree can not existto partlyno writinghad right

To have allowed the amendment thein ofand parol.partly
aheld. It mistakebe,have to have sowould beendecree, may

at a but to do soterm,be amendeddecree can subsequentin a
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there must be in the record of the case which tosomething by
but theamend; would be to apractice unprecedented permit

or decree beto amended on affidavits orjudgment depositions
of as to their of what was said thepersons understanding by

thechancellor, or intention of insolicitors, the de-preparing
cree. To sanction such a would lead to uncer-practice great

and even to disastrous in cases.tainty, manyconsequences
decree, allThe like other records and written instruments,

andmust be construed its itsfrom ownmeaning gathered
language.

decree,does this itsThen, terms, embrace the de-by $800
creed to and to the same thecounsel, beforepaid by appellant

entered?decree of divorce was We are constrained to con-
that the decree theclude of- will bearordering $1520payment

than that that sumno other construction beshould for allpaid
to the timeservices rendered named. There is no ambiguity

that itin the statement was to and asDriscoll, herPfirshing
for services in the thesolicitors, cause, from commencement

the suit until the rendition of theof- verdict theby jury.
it not this is in whatdoes addition to had¡Now, say already

it abeen or that was for of the services rendered;partpaid,
it be to them as her solicitorsbut is to thepaid during period

is as her solicitors since their lastnamed. It not fee.previous
had thewas ordered to be If such been lan-intention,paid.

that havefact would beensurelyindicating employed.guage
the embraces the servicesOn the contrary, employedlanguage

and names the that shall bethe sum forfor whole period, paid
that time. after the trialservices Services werejuryduring

and thefor,be sums ascertained and fixed.ordered to Sopaid
the we aredecree,from whole of thethat, clearly opinion

the embraced the $800order to $1520pay previously paid,
decree,thisand that there was onunpaidnothing remaining

that inreason,for erredbelow,and the court ordering execu-
the collection of sum.to issue for anytion

the fact that haswe consider as soli-When appellant paid,
we can in addi-$2600, that,overfees, hardly supposecitors’

would have consented toamount,thatto appellanttion large
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hisshowcanmore. If the solicitorthe sum $800increase
of Mrs.loo,kto the estatewere he mustmore,worthservices

a fair con-balance,the as we think this decree,Dinet for by
not it to him.struction, does give

exe-the of courtthe errors ordersindicated, awardingFor
the decreeand much ofreversed,must be so allowingcution

isbear ten centas directs that the shall peralimony money
and theannum,it six centso that shall draw permodified per

is remanded for furthercause proceedings.
Decree reversed.

William Roth

v.
Mary Eppy.

Pleading entire, and must1. and evidence—variance. Contracts are
proved alleged, divisible,as but in thesubstantially torts are and thembe

part enoughmay charge recover,a his beplaintiff prove of and if there
proved support tort.to the

by againstin an a one sell-Although the declaration action wife for2.
husband,liquoring giving may allegeto her that husband’s intox-and the

defendant,by maythe recoveryication was in whole a be had wherecaused
partinproof only byit was caused the defendant.the shows

rightrepeal on Under the ofaction. revision3. Statute—effect of of
one,1874, repealtoshall be construed a whetherno new law former such

not,expressly repealed any againstor as to offenseone is committedformer
done,law, any any right arisingto oror as act accrued or claimformerthe

LiquorThe revision of in 1874former law. the Law does nottheunder
subject.right of action accrued under the act of 1872on theaway anytake

Intoxicating liquobs—evidence by6y a suitin In a wifesuit4. wife.
part,orcausing the intoxication of her husband in whole inone foragainst

plaintiffquestion damages, proper for the to showbearing of it ison theas
of, employmentinability of her husband to obtain in conse-andany want

intoxication, bycaused the defendant’sprevious habits ofof hisquence
intoxicating liquorproof the after hisof husband’s desire forButacts.

not be admitted.insanity, shouldrecovery from
suit, proofmitigation damages. aIn such ofinSame—evidence5. of

propertogether, mitigationin ofdrinking is exemwifeandhusbandthe


